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PUBLIC HEALTH AMENDMENT (SAFE ACCESS ZONES) BILL 2021 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Peter Foster) in the chair; 
Hon Stephen Dawson (Minister for Mental Health) in charge of the bill. 
Clause 4: Part 12C inserted — 
Committee was interrupted after the clause had been partly considered. 
Hon STEPHEN DAWSON: I am not sure whether this relates to clause 4, but at an earlier stage of Committee 
of the Whole I undertook to get some answers for Hon Nick Goiran in relation to two issues that affect the 
Western Australia Police Force. There was a question last evening: who in WA police will be dealing with breaches? 
Any allegations of breaches under the bill will be put through to the state operation command and put on a central 
tasking system. Typically, the local police station will respond to any complaints. If the local police are otherwise 
occupied, they will look at the closest available vehicle to respond. That was one issue. 
The second issue was that the honourable member suggested that someone had brought to his attention an issue—
his words, not mine—that WA police were sitting on permit applications or not dealing with them within an 
appropriate time. WA police have advised us that they are not aware of any specific applications that have not been 
processed. WA police will be happy to follow up any specific applications that allegedly have not been processed. 
Any inquiries about that can be raised directly with WA police. I am happy to provide those answers. 
Hon NICK GOIRAN: I thank the minister. I will follow up with the source of that information and, if appropriate, 
then follow it up with the minister behind the chair. 
With regard to the list of locations, the minister indicated that the government is considering whether to provide 
that list on the website that will be made available on the day the legislation is given assent. As I understand the 
sequence of events, once this bill is read for the third time, at some stage the government will bring it to the Governor. 
I think it is reasonable to assume that it will then receive royal assent, and on that day the government will put out 
a media release relating to frequently asked questions. There will be a website and the like, and there will also be 
a letter going out to stakeholders that will include the groups that responded to the discussion paper. In and around 
that, there will be consideration by government about whether a list of the locations will be provided. 
I want to take the minister to the definition of “prohibited behaviour”, specifically at proposed section 202P(2)(b). 
It provides that it will be an offence if a person engages in prohibited behaviour that includes communication by 
any means in relation to abortion in a manner that is — 

(i) able to be seen or heard by a person accessing, attempting to access or leaving premises at which 
abortions are provided; and 

(ii) reasonably likely to cause distress or anxiety;  
It is that second subparagraph that I want to get some explanation on, if I can. The minister will appreciate that for 
many people, merely going to an abortion clinic at first instance is distressing and can cause anxiety. In that context, 
how will police be able to distinguish whether the communication that occurred was reasonably likely to have 
caused the distress or anxiety or it was already the existing feelings attributable to the type of procedure that the 
person was about to encounter at the clinic? 
Hon STEPHEN DAWSON: I am advised that the “reasonably likely to cause distress or anxiety” legal test will 
be applied objectively. It does not require someone to be distressed or anxious. WA police will need to apply this 
test. They might also be able to view the behaviour themselves and decide objectively if it is likely to trigger the 
test in the bill in the particular circumstances. 
Hon NICK GOIRAN: The minister said it is an objective test. Is it the case that the distress and anxiety must be 
caused by the communication? 
Hon STEPHEN DAWSON: My advisers tell me yes. 
Hon NICK GOIRAN: Further to that, whose responsibility will it be to prove that causal link? 
Hon STEPHEN DAWSON: Obviously, the police will enforce those provisions. If they decide to prosecute, 
a court would decide how appropriate and whether indeed this part of the bill has been breached. 
Hon NICK GOIRAN: I accept that in accordance with earlier information, the minister indicated that police would 
be responsible for both investigating and prosecuting any offences that arise under this legislation and that this 
legislation could also capture employees of abortion clinics who harass or intimidate a person wanting to change their 
mind and leave. I also accept that a court at the end of the day will make a decision about whether an offence has 
been proven or not. My question is: who will be responsible for proving the causal link between the communication 
and the distress and anxiety? 
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Hon STEPHEN DAWSON: I am advised that it will be the police. 
Hon NICK GOIRAN: In order to be able to prove that the communication caused the distress and anxiety, what 
steps will police take in order to obtain the evidence to satisfy that test? 
Hon STEPHEN DAWSON: I cannot give the honourable member that information. It would be up to police to work 
out that process. Their processes are not governed by the bill before us. They will presumably carry out the same 
type of investigation as they would with other investigations. That is within their bailiwick as opposed to what we 
are telling them they need to do under this bill. 
Hon NICK GOIRAN: A decision was made by government to house these offences in the Public Health Act 2016. 
Was consideration given to housing the offences in any other place or was this the only place that was considered? 
Hon STEPHEN DAWSON: I am advised that officers from Parliamentary Counsel’s Office who drafted the bill 
considered the Public Health Act 2016 as the most suitable act to be amended. The purpose of the new provisions 
is to ensure that both patients and other people who try to access legal abortion services in WA can do so safely 
and without intimidation. The basis of the bill is the need to ensure the protection of those who attend those lawful 
health services and therefore the whole process was led by the health minister and the Department of Health, hence 
that act. 
Hon NICK GOIRAN: This brings up an interesting problem because parliamentary counsel has advised 
government that the best place to house these offences is in the Public Health Act. That has then triggered within 
government a regime that has included that the health minister will take overall carriage for the conduct of the bill, 
and indeed the Minister for Mental Health is representing him today. As well as that, the agency that has assisted 
throughout the course of this matter, including briefings and advising the minister now, is Health. A problem arises 
when there is inadequate interaction with other agencies. Here is a classic example: we have at our disposal, for 
the purposes of this bill, people who will provide us with information about how the laws will be enforced. It is quite 
critical for us to understand the purposes of the bill, the provisions of the bill and how they will be actioned. If we 
consider for a moment that the thesis provided by the government is that the existing regulatory regime is inadequate, 
it is worth us noting that the existing regulatory regime is actually run by police. The Western Australian system 
at the moment, or at least an assertion — 
Hon Stephen Dawson: It is, but it is run by police under different laws. 
Hon NICK GOIRAN: That is right. The act that was referred to earlier is run by police; the thesis by government 
is that that regime is inadequate. If we were in a standing committee hearing or inquiry, that would normally give 
us the opportunity to call witnesses who are currently responsible for the regulatory regimes. We would be able to 
test the thesis that the existing regime is inadequate. We would be able to find out from them how many permits 
have been provided, how many times there have been complaints to police about the permits, and what system has 
been used to enforce those things. We would be able to test those things. Then, when we inquired further, we would 
be able to bring in Health and understand its rationale for these particular provisions and how it intends to address 
these matters. We would also be able to bring in the agency responsible for enforcing these provisions, which in 
this case would be police. We would be able to ask them, “How do you propose to do these things? You’re going 
to have a responsibility, Commissioner of Police, and your officers, to be able to prove the causal link between the 
communication and that it is ‘reasonably likely to cause distress or anxiety’. It will not be a subjective test; it will 
be an objective test.” If we could do that, we would be able to tease out all these things. However, we cannot do 
that, because as soon as Parliamentary Counsel’s Office recommends that a bill will be best addressed under a health 
provision, the system within government—I do not say this uncharitably—is not sophisticated enough at the moment 
to enable the government to bring in other agencies to provide information, so we are at a material disadvantage. 
I say that by way of comment, minister, not necessarily by way of a question, to explain the difficulty that we now 
have in being able to better understand how these offence provisions will be enforced. 
That said, with respect to the proposed penalties—for example, the penalty at proposed section 202P(1), which is 
listed as imprisonment for one year and a fine of $12 000—on what basis was the decision made that the penalties 
would be at that level? 
Hon STEPHEN DAWSON: The proposed penalties reflect the potentially serious nature of offences such as 
intimidating, harassing or recording people accessing abortion services for the purpose of shaming and humiliating 
them. The penalties recognise the impacts such behaviour can have on women and staff wishing to access premises 
that perform abortions. The penalties are broadly consistent with the safe access zone laws introduced around 
the country. The proposed fine is in the mid range of penalties applicable to safe access zone offences in other 
jurisdictions. The imprisonment penalty is consistent with the penalty in the majority of other jurisdictions. The 
proposed penalties are also consistent with the penalties under the Western Australia Criminal Investigation Act 2006 
for breaching a move-on order. A maximum 12-month imprisonment penalty will also enable WA Police Force to 
obtain identifying particulars from an adult if there is a need for that. 
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It is also important to stress that the penalties attached to the offences prescribed in the bill are maximum penalties 
and that the judiciary will have discretion about which sentence to impose in each case and will be able to take 
into account the objective seriousness of the offence, the offender’s circumstances, and the impact of the offence 
on the victim. The police are not obliged to proceed with those penalties in the first instance that something occurs; 
they have the ability to caution people or give them a move-on notice. We are confident that the police would give 
guidance about where people could relocate that would place them outside the 150-metre safe access zone. Therefore, 
we took the view that the penalties are proportionate to the nature of the conduct that we wish to address through 
this bill. 
Hon NICK GOIRAN: I thank the minister for that comprehensive explanation. The minister mentioned that 
a majority of the other jurisdictions have an imprisonment penalty. In all those jurisdictions that have a penalty of 
imprisonment, is it set at one year?  
Hon STEPHEN DAWSON: In Queensland and Victoria, it is 12 months’ imprisonment. In New South Wales, 
the penalty for a first offence is imprisonment for six months, along with penalty units. I am focusing just on the 
amount of time. The maximum penalty for a second offence is 12 months’ imprisonment. In the Northern Territory 
and Tasmania, the maximum penalty is 12 months’ imprisonment. I do not have the figures for South Australia 
and the Australian Capital Territory in front of me. 
Hon NICK GOIRAN: The minister also mentioned in his response the penalties in Western Australia for breach 
of a move-on order. What penalty is applicable at the moment? 
Hon STEPHEN DAWSON: I did state that a maximum penalty of 12 months’ imprisonment is linked to a move-on 
order. I am not sure if the member was asking whether there is a financial penalty as well, or is the member happy 
with that? 
Hon NICK GOIRAN: I am asking for the financial penalty. 
Hon STEPHEN DAWSON: The penalty is a fine of $12 000 and imprisonment for 12 months. That is under the 
Criminal Investigation Act 2006. 
Hon NICK GOIRAN: The point that we can make here is that the penalty that will be imposed is identical to the 
penalty for breach of a move-on order, which could attract a fine of up to $12 000 and a term of imprisonment of 
up to one year. This is no different from that. In that respect, the penalty seems appropriate. 
The minister might recall that earlier, during the debate on clause 1, we discussed whether employees of abortion 
clinics might be given immunity under this bill. The minister indicated that would not be the case. I took the minister 
through an example that I am aware of, where on at least a couple of occasions people have entered a clinic at first 
instance intending to procure an abortion, and have changed their mind while in the clinic and wanted to leave, 
and were harassed by the workers there. That was the reason for my concern about that matter. I was encouraged 
to hear from the minister that there will not be immunity for those workers; if they harass, they will also be subject 
to these offences, and that has my support. Proposed section 202P(3) seems to provide some form of immunity for 
those employees. Could the minister explain that? 
Hon STEPHEN DAWSON: There is an exemption of sorts. Subsection (3) provides that subsection (2)(b) does 
not apply to an employee or other person who provides services at premises at which abortions are provided. For 
example, communication between two staff members of an abortion clinic about their work that took place while they 
were walking towards the premises should not be considered prohibited behaviour. If the two of them had parked 
their car and were talking about their work on the way in, that would not be prohibited. 
Hon NICK GOIRAN: Further to the example that I provided earlier, would it capture an employee who was 
talking to one of the clients? 
Hon STEPHEN DAWSON: To go back to our earlier conversation, the purpose of the bill is not to capture the 
interaction between the patient and clinicians or staff members. In certain circumstances, if the behaviour that the 
member spoke about earlier was deemed such, action could be taken under this bill, noting that the purpose of the 
bill is not for that reason. The purpose of the bill is to prohibit a person from seeking to harass et cetera a person 
who is seeking to access services or a staff member who is entering the clinic for work. It does not preclude the 
example the honourable member gave earlier. In an extreme case, the legislation could capture that action, but that 
is not the purpose of the legislation. Again, if such an action were to take place, there are other complaint 
mechanisms and appropriate places, like the Health and Disability Services Complaints Office et cetera, where 
that complaint could be made. It is not explicit. It could in certain circumstances be an issue, but that is not what 
the legislation is about. 
Hon NICK GOIRAN: Proposed subsection (2) defines the type of engagement in behaviour captured by the bill 
and considered to be prohibited behaviour. There are essentially five categories—that is, paragraphs (a) to (e). The 
second of the five categories, paragraph (b), talks about communicating — 
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… by any means in relation to abortion in a manner that is — 
(i) able to be seen or heard by a person accessing, attempting to access or leaving premises at which 

abortions are provided; and 
(ii) reasonably likely to cause distress or anxiety; 

In my view, minister, a situation in which a client attends, decides that they want to change their mind, and as they 
are trying to leave are then told forcefully by the people, “You have to have it today because today is the last day”, 
which is a general reference to the fact that in Western Australia it will be under 20 weeks, would cause distress 
or anxiety. That would reasonably cause distress or anxiety to a person. It certainly could be seen or heard by a person 
seeking to leave the premises and it is communication in relation to an abortion. That particular scenario is captured 
by the second of the five categories. My concern is that proposed subsection (3) seems to provide an immunity to 
the second category. I accept that proposed subsection (3) does not provide an immunity to the other four categories. 
I agree with the assessment that an employee at a clinic who contravenes the law with respect to paragraphs (a), 
(c), (d) and (e)—I will get to paragraph (e) in a minute—will be captured. I seek clarification on whether proposed 
subsection (3) provides complete immunity to an employee of a clinic to paragraph (b)—that is, the second category 
of offences. 
Hon STEPHEN DAWSON: I am informed that, yes, there is an exemption between client and clinician in this 
bill. That is not to say other legislation would not capture this, but the bill before us would. 
Hon NICK GOIRAN: I appreciate the clarification, minister. I think it is regrettable, but I accept that that is the 
latest iteration of the advice that has been provided. I ask the minister to consider the first category, which states — 

(a) besets, harasses, intimidates, interferes with, threatens, hinders, obstructs or impedes a person accessing, 
attempting to access or leaving premises at which abortions are provided; 

Would the scenario I gave earlier still be capable of being captured under that first category? 
Hon STEPHEN DAWSON: I am advised that in unique circumstances it could be captured. The likelihood is 
that a court, or indeed the police, would go back to the purpose of the legislation. The bill quite clearly states — 

The purpose of this Part is — 
 (a)  to provide for safe access zones around premises at which abortions are provided so as to protect 

the safety and wellbeing, and respect the privacy and dignity, of — 
(i) persons accessing the services provided at those premises; and 
(ii) employees and other persons who need to access those premises in the course of their duties 

and responsibilities; 
Hon NICK GOIRAN: The minister has referred to the purpose of the bill a few times by way of explanation. I must 
say that even if this type of scenario may not have been thought of by the drafters of the legislation, it does not mean it 
is outside the scope of the purpose. The scenario I provided earlier very much deals with the safety and wellbeing of the 
person. It very much deals with respect for the person and their privacy and dignity. If they want to leave the clinic and 
say, “I really don’t want to do this. I’ve decided I do not want to go ahead with this”, and are harassed by a person in the 
clinic, then, frankly, that goes right to the heart of this legislation in terms of providing a premises that is supposed to 
provide for the safety and wellbeing, and respect the privacy and dignity, of the person accessing the services provided 
at those premises. My only concern, then, is whether a person who indicates that they no longer want to access the service 
and says, “No; I want to leave here. I don’t want to access the service”, will no longer be protected by this legislation. 
Hon STEPHEN DAWSON: Again, honourable member, that is not the intention of the bill. I am advised again 
that in a circumstance as the member described, such an action could be captured by the bill. Although it is not 
envisaged that that action would be policed, for want of a better word, or investigated under this legislation, it could 
be; it would be open to the police and indeed the court to take that course of action. 
Hon NICK GOIRAN: Thank you, minister. That does provide some comfort. I still think that it is unnecessary to 
provide these employees with partial immunity. With respect to the drafters, I think the scenario provided in the 
explanatory memorandum of two employees walking down a path together talking about their work misses the 
point of the objective test. The objective test will be “reasonably likely to cause distress or anxiety”. I cannot think 
of any judicial officer who would objectively say that two employees talking about their work while walking down 
a path towards their mutual place of employment could reasonably cause distress or anxiety. Respectfully, it is 
a very poor example, but the only example that has been provided in the explanatory memorandum to justify 
proposed section 202P(3). I am at least comforted by the fact that the immunity that will be provided to employees 
will be limited to only the second of the five categories and not the first category, in particular, which deals with 
harassment, intimidation and the like.  
I take the minister to the fifth category under proposed section 202P(2), which states — 
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(e) engages in any other behaviour prescribed by the regulations for the purposes of this paragraph.  
Hon STEPHEN DAWSON: Deputy Chair, I am struggling to hear Hon Nick Goiran and he is facing me. I ask you 
to remind honourable members that if they have conversations to be had that they do it quietly or they take them 
outside so we can progress this debate.  
The DEPUTY CHAIR (Hon Peter Foster): I remind honourable members to take their private conversations 
outside. That would be appreciated.  
Hon NICK GOIRAN: My question is in regard to the fifth category that defines prohibited behaviour set out at 
proposed section 202P(2)(e). What is intended to be prescribed in the regulations?  
Hon STEPHEN DAWSON: I seem to recall that we have had conversations on similar provisions in other pieces 
of legislation previously. Regulations are not required to support the bill; nevertheless, proposed section 202P(2)(e) 
allows the Minister for Health to prescribe by regulation any other behaviour that might be prohibited in a safe access 
zone. This would ensure that the government can be responsive to any unforeseen behaviour that might affect 
women and staff accessing premises at which abortions are provided in the future.  
Hon NICK GOIRAN: I am happy to take the answer by interjection, but is it not presently the intention of the 
government to prescribe any regulations?  
Hon Stephen Dawson: It’s not.  
Hon NICK GOIRAN: For the record, as I have said on previous bills, I find that unnecessary and it would be 
desirable to delete it. But I will not be moving an amendment to that effect.  
Hon Stephen Dawson: I think I have told you in previous pieces of legislation that this is about futureproofing. 
At that time, you also indicated that you didn’t think it was appropriate.  
Hon NICK GOIRAN: I have a lack of enthusiasm for such things, especially when we are trying to regulate the 
behaviour of individuals around locations and zones that they may not even know exist because a list of the locations 
might not be publicly available. Nevertheless, I take comfort in the fact that it is not the present intention of the 
government to regulate anything in this respect.  
That said, things change quickly, as the minister knows. Of course. It was also the position of the government on 
a different matter not to proceed with any electoral reform but no sooner had we had the election than the government 
had a change of heart! Governments of different persuasions can certainly change their views on things quite quickly.  
Hon Stephen Dawson: It would be entirely inappropriate to engage with you on that issue and debate with you, 
and to take you off course. 
Hon NICK GOIRAN: Thank you, minister. To round out the discussion, I will deal with two final things, not 
necessarily because they will be super speedy but there are two more themes that need to be addressed. One deals 
with the offence of recording and, in the other, I will take the minister through examples of what might occur.  
Under proposed section 202Q, it is intended to make it an offence to publish or distribute a recording. Is there any 
evidence that this type of behaviour has occurred in Western Australia before?  
Hon STEPHEN DAWSON: I am going to answer this in a couple of ways. The purpose of the offence will be to 
prevent anti-abortion groups, or others, from seeking to shame, stigmatise, humiliate or cause distress to women 
by publishing online images of them accessing abortion clinics. This offence might not capture media, depending 
on the circumstances and where there is a reasonable excuse for publishing recordings. We are aware of instances 
of women being filmed entering these clinics and images being published on social media sites. I have not seen 
any evidence of this in Western Australia; however, I draw the member’s attention to the consultation responses that 
are set out on pages 33 and 34 of the Safe access zones—A proposal for reform in Western Australia: Report 2020. 
Page 34 shows that 16 people’s submissions stated that the definition should expressly prohibit photography and 
its publication and distribution including online or over social media. We are aware of people being recorded in 
other jurisdictions, and as a result of that it was decided to include this provision in our bill.  
Hon NICK GOIRAN: I have no problem with it being included. I cannot understand why any fair-minded individual 
would want to make any such recordings let alone publish or distribute them. I am heartened to hear that there does 
not appear to be any evidence of it happening in Western Australia. If this discourages anyone from undertaking 
the type of behaviour that has occurred in other jurisdictions, that is a good thing. That said, can the minister explain 
why proposed section 202Q, “Offence to publish or distribute recording”, is needed in light of 202P(2)(d)? 
Hon STEPHEN DAWSON: Proposed section 202P(2)(d) refers to the recording. Proposed section 202Q refers 
to the next step of publishing and distributing the material that is recorded. 
Hon NICK GOIRAN: If proposed section 202P(2)(d) said, “without reasonable excuse, makes a recording by 
any means or publishes or distributes that recording of another person accessing, attempting to access or leaving 
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premises at which abortions are provided without the other person’s consent”, and I recognise that it does not say 
that, arguably proposed section 202Q might not be necessary. 
Hon STEPHEN DAWSON: It is a bit more than that. Proposed section 202P(2)(d) refers to the recording and 
proposed section 202Q refers to publishing and distributing. The main points are without consent and without 
reasonable excuse and if the recording contains particulars that are likely to lead to the identification of the other 
person and the other person as a person accessing premises at which abortions are provided. It is a bit broader than 
what the member just suggested. They are two different issues and the advice is that two different offence provisions 
are needed in the bill. 
Hon NICK GOIRAN: I suspect it will never be used; nevertheless, I note that proposed section 202Q refers to — 

… particulars that are likely to lead to the identification of … 
It then refers to two categories and uses the word “and”. The recording needs to contain particulars of the identification 
of both categories. One is “the other person”. If we take this through, somebody takes a recording of another person 
who has been accessing a clinic. That is what is referred to there. Then in (b) it states — 

the other person as a person accessing premises at which abortions are provided. 
What is the difference between paragraphs (a) and (b)? 
Hon STEPHEN DAWSON: It is a drafting issue. Essentially, a recording that might unintentionally capture 
a woman in the background who might be walking along the street towards an abortion clinic is unlikely to be 
captured by the offence under this bill, unless, for example, those who have taken the video specifically describe her 
as someone who is heading towards an abortion clinic to undergo an abortion. It needs to meet the threshold of 
a person who is likely to be going towards it. It is also that extra bit that they are accessing a premises on which 
abortions are provided. To make it clear, there needs to be two paragraphs. 
Hon NICK GOIRAN: I think I understand. I think the minister was saying that when they are publishing or 
distributing the recording, it will be an offence if they identify person X. They cannot be limited to just that. In 
addition to identifying person X, they must go further and say, “And person X was a person accessing the premises.” 
I think that is sufficiently clear. It is intriguing drafting; nevertheless, as I say, I think it will be a provision that is 
unlikely to be used, and I take comfort in the fact that it is not seen to be a problem in Western Australia at this time. 
Hon Stephen Dawson: Wiser people than me draft these bills, honourable member. 
Hon NICK GOIRAN: The last theme I want to take us through on clause 4 is the type of conduct that may or may 
not be captured for the purpose of this bill. There are fair-minded people who support this bill and say that the 
categories should be included. As I said, there are five categories of prohibited behaviour here. I have a problem 
with the fifth category, which is unspecified. 
Hon Stephen Dawson: As you told us. 
Hon NICK GOIRAN: It will be left at one point in time for the government of the day to suddenly draft new 
behaviour that will be captured, so I have a problem with the fifth category. The fourth category is what we have just 
discussed, which is a recording of people entering or leaving a premises. I see no need for any Western Australian 
to have the right to record a person in those circumstances. I have no problem with that being an offence. The third 
category refers to a person who — 

without reasonable excuse, interferes with or impedes a footpath, road or vehicle in relation to abortion; 
I have no problem with that. I refer to the comments I made in my contribution to the second reading debate. As 
a matter of principle, I believe that every Western Australian should be able to go about their lawful business 
unimpeded by others. It is one of the reasons I supported the legislation brought in under the Barnett government, 
which was strongly opposed at the time, which would have seen that type of behaviour prohibited. There is no 
good reason, in my view, for a Western Australian to be interfered with or have their path, road or vehicle impeded. 
As it happens, this is restricted to just abortion clinics. I see no reason that it should not apply across the board. 
Nevertheless, it is not an offence that I oppose. The first category refers to a person who — 

besets, harasses, intimidates, interferes with, threatens, hinders, obstructs or impedes a person accessing, 
attempting to access or leaving premises at which abortions are taking place. 

For the same reasons, I do not have difficulty with that. People should not be harassed, obstructed, impeded, hindered, 
threatened or beset upon. These are all the types of issues that I think have attracted a lot of support by fair-minded 
individuals, including in this chamber. 
This other category refers to “communicates by any means”. The phrase “by any means” causes concern to some 
fair-minded Western Australians who are interested only in providing care and compassion and support for people 
who are inclined to change their mind. The bill refers to — 
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… communicates by any means … 
(i) able to be seen or heard by a person accessing, attempting to access or leaving premises at which 

abortions are provided; and 
(ii) reasonably likely to cause distress or anxiety; 

In a sense, it will perhaps shock some members inside the chamber and people outside the chamber that in the 
absence of proposed section 202P(2)(b) and (e), in every likelihood I would support the bill. 
Hon Stephen Dawson: That shocks me! 
Hon NICK GOIRAN: However, these two provisions remain and we know full well they will remain as the bill 
completes its passage through the chamber. I want to provide some assurance to people outside the chamber about 
exactly what type of conduct will be captured by proposed section 202P(2)(b). Let us take, for example, a protest. 
Before I continue with the example, I want to make it very clear that just because I provide an example does not 
mean I support the action. The purpose of me asking the question is to identify what type of conduct will be captured 
by these offences. I want to take the example of a protest. If someone were protesting in the ordinary sense of the 
word—I am talking about a vocal protest, because there is such a thing as a silent protest—that might include signage 
or it might not. It might include signage in the sense of a corflute on a stake. It might include signage on a person’s 
T-shirt. It may be a vocal protest in the sense of people might be expressing a particular view. Would that type of 
vocal protest, as I have defined it, be captured by the bill? 
Hon STEPHEN DAWSON: I think there will be a few questions on this issue, so I will put something on the 
record at the outset. In terms of the specific tests that are part of proposed section 202P(2)(b), communication by 
any means in relation to abortion in a manner that is able to be seen or heard—a verbal communication would 
clearly fall within that category—by a person seeking to access an abortion clinic will be caught by this provision 
only if it is reasonably likely to cause distress or anxiety. This is an objective test that will be assessed by WA police 
upon receiving a complaint and taking into account the particular circumstance. If there were a protest outside such 
a facility and the person seeking to access it was made to feel anxious or felt anxious or it caused them distress, it 
would be captured. 
Hon NICK GOIRAN: To clarify that final comment, it is not if a person felt anxious or was made to feel anxious, 
because that would be a subjective test. If the courts determined that the person vocalising their protest or holding 
a sign or wearing a T-shirt with some form of communication on it objectively caused distress and anxiety, it would 
be captured. 
Hon Stephen Dawson: Yes. 
Hon NICK GOIRAN: I think that is helpful. What if it were a silent protest? Perhaps the minister can take us 
through two scenarios there. If there were a silent protest with no signage and a silent protest with signage, would 
a difference be captured by the bill? 

Hon STEPHEN DAWSON: The bill does not expressly prohibit a silent vigil in a safe access zone, but it has 
been framed to prohibit communication about abortions within a safe access zone if that communication is — 

(i) able to be seen or heard by a person accessing, attempting to access or leaving premises at which 
abortions are provided; and 

(ii) reasonably likely to cause distress or anxiety; 

Again, that last element is an objective test that would be determined by the police and the court depending on the 
circumstances of the case. The question of whether certain behaviour such as praying or holding a silent vigil within 
the safe zone constitute an offence would depend on the circumstance. The High Court decision did not expressly 
address whether the law in Victoria extends to silent prayers. However, the majority stated that silent but reproachful 
observance of persons accessing the clinic for the purpose of terminating a pregnancy may be as effective a means 
of deterring them from doing so as more boisterous demonstrations. This suggests that the prohibition can extend 
to silent activities such as prayer. 

Hon NICK GOIRAN: To be clear, if the police were inclined to proceed with a prosecution under proposed 
section 202P(2)(b) for a silent protest—we are talking about silent protests here; we have already dealt with the vocal 
protest—the police would need to have confidence that they would be able to convince a court that the conduct, 
which is silent, is objectively reasonably likely to cause distress or anxiety. If that is the case, I will just make some 
comments because I think, at the end of the day, where we are at is that no-one knows until it gets tested in the 
courts. But I suspect that if a person is standing there silently with placards, it will be assessed as being objectively 
reasonably likely to cause distress and anxiety. It depends what is on the placard. I think there was a suggestion in 
some quarters that distress and anxiety was caused because someone had been called a murderer; that would cause 
distress and anxiety both subjectively and objectively. 
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I know I am now reverting to vocal communication. The scenario is a person is at the front of the clinic within the 
150-metre zone and does not say anything, does not have any placards or signage on their person, including their 
T-shirt et cetera. They are approached by a person looking to enter a clinic and they have a conversation. They 
communicate “by any means”, along the lines of what I just described at the end of my second reading contribution, 
and a conversation takes place between the two ladies. At the end of the conversation, the lady who was going to 
walk into the clinic says to the other one, “Let’s go and grab a cup of coffee”, and then the person never returns 
and a Western Australian is born as a result of that incident. That was the case that I read in last night. In that 
situation, can we have some degree of confidence that that will not be captured by this legislation? 

Hon STEPHEN DAWSON: This bill is about influencing people who are trying to stop someone from accessing 
an abortion clinic. In the circumstance that the member gave, I would struggle to see the police taking action in 
that regard. However, if, for example, the person who has had a child feels anxious or distressed or whatever 
further down the track, there could be a potential issue. 

Hon Nick Goiran: Except that at that point it would then be subjective, so we are going back to the objective test. 

Hon STEPHEN DAWSON: It would be. It would be up to the police, but I could not imagine that action happening. 

Hon NICK GOIRAN: That provides a lot of comfort, I have to say, if that is the case. I know the minister has 
Health advisers here, but hopefully there has been some communication with police: are the police preparing any 
guidelines for officers to direct them or provide guidance to them on how they intend to prosecute these types 
of offences? The minister has helpfully indicated to us that, at least initially, the intention is to educate people, 
particularly in situations in which the conduct is not outrageous conduct. Obviously, if it is outrageous conduct 
that meets the thresholds of hindering, threatening, intimidating and so forth, of course I have every confidence 
that the police will throw the book at such individuals. But in situations in which the behaviour is not like that but 
might still infringe upon these laws for which the police intend to take more of an educative role, that is something 
I support. Information and so forth will be provided.  

I think the minister has indicated that there will still be the capacity for move-on notices to be provided. I think that 
is very helpful. In fact, that is something I would encourage the police to use in the first instance, if they really feel 
concerned that there is an issue. Incidentally, I would like to think that the police would go down this path because 
the sheer cost to the police and the taxpayer of proceeding with a prosecution under proposed section 202P, and the 
time invested by both the police and the courts, would far outweigh anything that could be achieved by way of 
a move-on order. Nevertheless, the question is: is some form of guidance being prepared? 

Hon STEPHEN DAWSON: Yes. The Western Australia Police Force has established a safe access zone working 
group, which is currently developing guidance material for police officers to educate and inform them of the new 
provisions and developing policy. 
Hon NICK GOIRAN: That is encouraging to hear; it will be interesting to find out the outcomes of that particular 
working group. I note that it sounds like a work in progress, yet this law is imminent. This is more of a comment 
than a question, but that again seems to suggest that it would be appropriate in the first instance for police to not take 
a heavy-handed approach to this, given that they themselves are still working out the internal mechanisms for how 
they are going to handle the enforcement of these laws.  

I want to provide one final example with regard to supplying information in the form of a publication—maybe 
a brochure. As the minister is aware and I think he indicated earlier, there is a keenness under the Western Australian 
women’s health and wellbeing policy for there to be enhanced reproductive choices and services for women, 
including contraceptive options, unplanned pregnancy counselling programs, ultrasounds, and medical and surgical 
terminations of pregnancies. If the brochure that is provided to a person approaching within 150 metres of a clinic 
offers an unplanned pregnancy counselling program, would the distribution of that brochure be an infraction of 
proposed section 202P? 

Hon STEPHEN DAWSON: It is unlikely that handing out brochures without any connection to abortion would 
be disallowed, unless the behaviour itself is covered by the other prohibited behaviours, such as harassment or 
obstruction of, or interference with, a person accessing premises at which abortions are provided. If it mentions 
abortion, it will likely be captured by this. 

Hon NICK GOIRAN: I thank the minister for his transparent and authentic advice. A brochure might be limited 
to unplanned pregnancy counselling programs and not mention terminations or abortions. It might be as simple as 
saying, “Do you want me to journey with you at this time as you continue with your pregnancy?” There is no 
mention of abortion. With that type of publication, it sounds like it would be difficult for that to be subject to this 
offence provision. If that is indeed the case, I think that is good, fair and compassionate. I think that that would 
address the major, primary concerns of those people with whom I have interacted who go to the clinics.  
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I accept that it might not be all of them, but the vast majority of them are motivated by a desire to journey with 
people who feel like they have no other choice. They want to address a situation in which the boyfriend drives the 
girlfriend to the clinic. The boyfriend, with no courage whatsoever, sits in the car and waits and sends his girlfriend 
in, and she has to journey alone, and she actually does not want to be there. They are there with a pamphlet, saying 
“I will journey with you.” As we know from the example I gave yesterday, what can happen is that one conversation 
leads to a cup of coffee afterwards and a new Western Australian is born as a result and is able to testify accordingly. 
If that is the type of situation that we are now saying is not going to be captured by this bill, I welcome that. I accept 
that at the end of the day—I know we are keen to resolve things in the next few minutes—this is something that 
will have to be tested by the courts, particularly with regard to the phrase “reasonably likely to cause distress or 
anxiety”. The courts will have the benefit of our dialogue today, including the fact that it needs to be an objective test. 

Clause put and passed. 

Clause 5: Section 306B inserted — 

Hon NICK GOIRAN: I have one question, minister. There is a difference here between the 2020 bill and the 
2021 bill. I ask the minister to explain that. 

Hon STEPHEN DAWSON: There is a difference here, honourable member. I have referred to it previously—I think 
in my reply to the second reading debate. There is a difference between the drafting that was suggested by the 
Parliamentary Counsel’s Office at the time the original bill was drafted and the second time it was drafted. In the 
former bill, there were provisions for a document to be tabled outside a sitting period within a specified time if 
Parliament was not going to be sitting. PCO has given different advice this time and this is where it stands now. 

Clause put and passed. 

Title put and passed. 

Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

HON STEPHEN DAWSON (Mining and Pastoral — Minister for Mental Health) [6.21 pm]: I move — 

That the bill be now read a third time. 

HON NICK GOIRAN (South Metropolitan) [6.21 pm]: I rise to speak on the third reading of the Public Health 
Amendment (Safe Access Zones) Bill 2021. At the outset I want to — 

The PRESIDENT: Honourable member, it is my duty to interrupt you at the commencement of your contribution 
to now move to members’ statements. 

Debate adjourned, pursuant to standing orders. 
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